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|. Introduction

Last year in this space my colleague Barry Latzer argued that comparative proportionality review in death
penalty cases has proven a failure. [FN1] By “[c]omparative proportionality review,” Professor Latzer means
“whether a death sentence is consistent with the sentences imposed in factually similar cases.” [FN2] Consist-
ency is defined by the relative culpability of defendants. [FN3] Under comparative review, a defendant argues
that his sentence should be reduced because other equally or more blameworthy defendants have not been
treated as harshly. [FN4] Comparative review is distinguished from “inherent” proportionality review, in which
courts “determine the intrinsic deathworthiness of a category of crimes or class of defendants without regard to
consistency or evenhandedness in the application of the death penalty.” [FN5]

According to Professor Latzer, comparative review is undesirable in theory because it unjustifiably allows
capital defendants the opportunity--uniqgue among criminal defendants--to claim that they should not be pun-
ished in a particular manner because some others in similar situations have not been punished in the same way.
[FN6] And it assigns to courts an impossible task: assessing the *884 relative culpability of defendants. Practical
experience only strengthens these intuitions. The few states that have engaged in proportionality review in earn-
est, most notably New Jersey, have only demonstrated the difficulty of developing any sort of objective model to
weigh the relative culpability of defendants. [FN7] The whole endeavor, he says, has been nothing more than a
waste of time and money. [FN8]

Professor Latzer's argument has surface appeal. There is no other context in which criminal defendants may
seek redress on the basis of disproportionality of culpability. [FN9] A rapist sentenced to a prison term of a cer-
tain length may not, for example, seek to have his sentence reduced on the grounds that some other rapists have
acted in a more reprehensible manner and been sentenced to shorter terms.

It is not readily apparent how one would make a meaningful comparison of reprehensibility. Some factors
incident to a crime seem more objective than others. One could, for example, compare the relative degrees of
violence involved in separate offenses with some measure of certainty. But to gain afull picture of the cul pabil-
ity of an offender, questions independent of the offense itself need to be asked: How much education did the de-
fendant possess? Were they desensitized to violence by the peculiarities of their childhood? What motivated
them to commit this particular crime? Weighing the relative moral responsibility of two defendants on the basis
of this host of factors seems daunting at best. How is one supposed to compare the rapist who acted more viol-
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ently but had a troubled childhood and some mental impairment with the less-violent rapist who had fine parents
and went to good schools? One may be treated more leniently than the other, but it seems impossible to say with
any conviction that the other therefore deserves to be treated in the same way. Thisis Professor Latzer's point.

*885 Further bolstering Professor Latzer's position, the death-is-different arguments do not seem as useful in
this context as they do in others. There is always some chance that a robber or rapist has been wrongly con-
victed, yet this does not deter the criminal justice system from sending them to jail with impunity. Death is dif-
ferent, abolitionists say with some force. It is one thing to sentence defendants to jail terms knowing that a few
may be innocent, and quite another to sentence them to die. Death is irreversible; the wrong can never be un-
done. [FN10] The argument does not work so well with proportionality review.

So it would go: there is always some chance that a robber or rapist has been given a longer sentence than
someone more culpable than he, yet this does not deter the criminal justice system from sentencing them with
impunity. Death is different, though. It is one thing to sentence ordinary defendants to jail terms knowing that
other defendants may be more deserving of longer sentences, and quite another to sentence someone to die
knowing that other more blameworthy defendants exist. The argument works poorly. It seems difficult to main-
tain that a necessary element of a just capital punishment system is that among all those eligible for death, the
system execute only the most reprehensible, and not anyone less reprehensible than anyone else who is
spared. A fairer proposition would seem to be that it should execute only people who are highly reprehensible
which, except for the occasional error, the existing system seems to do. [FN11] Again, Professor Latzer's point.

But it is not obvious that the aim of comparative proportionality review is to measure the relative blamewor-
thiness of capital defendants, and once this definition is abandoned, many of Professor Latzer's arguments be-
come more difficult to defend. “Comparative proportionality review” is Professor Latzer's term; [FN12] so too,
the notion that the object of this review is to compare the relative blameworthiness of those sentenced to die.
[FN13] It isaconstruct.

*886 Professor Latzer pointsto Pulley v. Harris [FN14] as the clearest expression of the notion of comparat-
ive proportionality review as an independent concept. Pulley is the seminal case on proportionality review.
[FN15] Many state legislatures, and Professor Latzer, interpret it as holding that proportionality review is not a
required element of a constitutional sentencing scheme. [FN16] Whether this accurately states the case is open
to debate, [FN17] but it is clear that the Pulley Court never used the term “comparative” review. And it never
suggested that the basis of this review was an assessment of relative blameworthiness. The Court simply said
that the type of review sought by Harris was “different”:

The proportionality review sought by Harris. . . is of adifferent sort. This sort of proportionality re-
view presumes that the death sentence is not disproportionate to the crime in the traditional sense. It pur-
ports to inquire instead whether the penalty is nonetheless unacceptable in a particular case because dis-
proportionate to the punishment imposed on others convicted of the same crime. [FN18]

The question is whether the difference contemplated by the Court is one of kind or degree. Professor Latzer
would no doubt rely on the clause following “because” in the last sentence of the preceding passage from Pulley
in characterizing the difference between traditional proportionality review and the kind of review sought by Har-
ris as a difference of kind. This argument would have force if “inherent” or “traditional” proportionality review,
as the Pulley Court terms it, were conducted on the basis of moral judgments about the fitness of the death pen-
alty for a particular type of crime. There would thus be two distinct types of review, different in kind: inherent
review, based on a philosophical inquiry into the appropriateness of the death penalty for a type of crime, and
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comparative review, based on an empirical inquiry into whether the punishment was meted out in an even-
handed manner. But this is not the methodology of inherent review that has evolved in Eighth *887 Amendment
jurisprudence. In determining whether a punishment is inherently proportionate, courts ask an empirical ques-
tion: whether standards of decency have evolved to the point where a particular punishment is regarded as “cruel
and unusual.” [FN19] Standards of decency are measured, varyingly, by public opinion, pronouncements of state
legislatures, and, notably, juries. [FN20] The difference between inherent review and the sort of review sought
by Harris thus cannot be methodological.

The emphasis in the critical passage in Pulley is more reasonably placed on the phrase “in a particular case.”
[FN21] On this reading Harris was not seeking a review different in kind from traditional inherent proportional-
ity review, he was rather seeking a more specific review of the appropriateness of death as a penalty for him--a
review based on the facts of his particular case. An alternative definition of the sort of review sought by Harris
presents itself: “ Specific” proportionality review seeks to determine whether standards of decency, as measured
by the treatment of other similarly situated defendants, have evolved to the point where execution would be in-
appropriate on the peculiarities of a particular defendant's case.

Three important facets distinguish specific proportionality review from comparative proportionality re-
view. First, a capital defendant pursuing redress through specific proportionality review seeks not to have his
sentence reduced because others have been better treated. Rather, he points to the better treatment of others as
evidence that standards of decency regard death as an inappropriate punishment on the facts of his case. The
goal of comparative proportionality review is equivalence. The goal of specific proportionality review isto pre-
vent the aberrational *888 execution of a defendant where standards of decency have evolved to condemn such
an act.

The first point suggests the second. Specific proportionality review narrows the focus of the lens through
which a defendant is examined. Comparative proportionality review operates under the premise that all perpet-
rators of a particular type of crime are death-eligible; the question is whether a particular defendant has been
treated fairly as compared to other similarly situated defendants. [FN22] For example, a murderer who admits
guilt and has a history of drug abuse is relevantly categorized as a murderer. Operating on the presumption that
the execution of anyone belonging to the universe of murderersis just, the court engaging in comparative review
asks whether this defendant has been treated similarly to other murderers who have admitted guilt and possess
histories of drug abuse. [FN23] By contrast, specific proportionality review defines the relevant universe as mur-
derers who have admitted guilt and have a history of drug abuse. It then asks whether the death penalty is suit-
able for such individuals, answering the question by reference to jury verdicts and other empirical indicators of
contemporary standards of decency.

Third, while comparative proportionality review is bound up with value judgments, specific review is value-
neutral. Some element of comparative review is empirical: courts performing comparative review examine jury
verdicts. [FN24] But these courts do so to examine how other equal or more culpable defendants have been
treated. [FN25] Juries do not say whether they believe one defendant to be more responsible than another. They
render a verdict only in a particular case. Thus the court conducting comparative review--or the legislature guid-
ing the reviewing court--must impose its own notions of culpability to make sense of the verdicts. Specific re-
view requires no such value judgments. It asks a purely empirical question: How often have some set of offend-
ers sharing a particular trait or traits been sentenced to die?

*889 Determining which construct to impose upon the sort of review sought by Harris makes all the differ-
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ence in deciding whether proportionality is a worthwhile endeavor. Comparative proportion-ality review is a
failure, Professor Latzer argues, because there is no other context in which defendants are allowed to appeal to
equality in the distribution of penal sanctions, and because it is practically impossible to make meaningful com-
parisons of the relative reprehensibility of criminal defendants. [FN26] But specific proportion-ality review en-
gages in an endeavor that even Professor Latzer agrees is worthwhile: determining whether the punishment of a
particular defendant fits the crime committed. [FN27] And the empirical question it frames is eminently answer-
able: How has the relevant class of offenders been treated in the past? It does not seek to assess the overall mor-
al culpability of an offender. It asks whether the offender possesses certain traits, or combination of traits, that
have been found to make death an inappropriate sanction.

Ample evidence supports the specific proportionality construct. To be sure, room for debate exists as to
what the Supreme Court and state courts have understood the nature of proportionality review to be. Even with-
in the last sentence of the passage from Pulley quoted above, evidence can be found to support both views. But
while there is ambiguity in both the relief that defendants have asked for and how courts have interpreted their
requests, three persistent facts support the specific proportionality view. First, no court has characterized propor-
tionality review as an endeavor in measuring culpability. Second, inherent proportionality is assessed empiric-
ally by measuring community standards of decency. Third, in conducting inherent proportionality review, the
Supreme Court has demonstrated a willingness to categorize offenders not just on the basis of the crime commit-
ted, but also on the basis of certain developmental characteristics--mental retardation, for example [FN28]--and
on the basis of certain aspects of their role in an offense--for example, whether or not they pulled the trigger.
[FN29] When the Supreme Court has considered whether death is a proportionate * 890 penalty for retarded mur-
derers or for murderers who did not pull the trigger, the Court has subdivided the universe of murderers into re-
tarded murderers and non-trigger pulling murderers and then asked whether community standards of decency
tolerate death as a punishment. [FN30] Standards of decency are measured by how other similarly situated de-
fendants have been treated. [FN31] The Court thus has engaged in specific proportionality review--if appropriate
in one case, appropriatein al.

Part Two of this Article defines the terms discussed above with greater precision. Specific proportionality
review is characterized by determining whether death is appropriate for a particular offense by examining not
only the crime committed, but also other specifics, including the defendant's role and history. Comparative pro-
portionality review, by contrast, asks only whether death is appropriate for the charged offense. It then seeks to
determine whether that punishment has been handed out in an even-handed manner based on the relative culpab-
ility of defendants.

Part Three argues that Pulley is misconstrued as “deconstitutionalizing” proportionality review. Interpreting
Pulley is a confusing enterprise since competing strains of thought run through it and other Supreme Court de-
cisions discussing proportionality review. On the one hand, Pulley seems to reject the notion that a just capital
sentencing system must include a procedure for determining whether similarly situated defendants have been
treated in a like manner. [FN32] At the same time, the Pulley Court cites with favor Enmund v. Florida [FN33]
and other cases holding that a death-sentenced defendant is entitled to a determination of whether contemporary
standards of decency support death not just for the offense committed, but on the particular circumstances of the
defendant's case. [FN34] Since standards of decency are measured by how other similarly situated defendants
have been treated, this strongly suggests that specific proportionality review is required. Part Three argues that
Pulley says nothing at all about comparative review and is best understood as a narrow, procedural decision: it
*891 rejects the proposition that capital defendants have aright to have a state appellate court review the propor-
tionality of their sentence. It does nothing, however, to alter the substantive right of a defendant to have the pro-
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portionality of his sentence determined by reference to the specific facts of his case.

Part Four argues that the New Jersey experience with proportionality review, cited by Professor Latzer as
evidence of the failure of proportionality review, in fact shows that courts are well equipped to conduct specific
proportionality review. It is a simple matter to determine how often defendants with a particular role in an of-
fense, or with certain personal history characteristics, have been executed. The New Jersey Supreme Court does
this now and does it well. [FN35] It is only when New Jersey courts have attempted to objectively measure the
metaphysical variable of culpability that they have met with difficulty. Since specific proportionality review
does not require thisinquiry, the practical objection to proportionality review is removed.

Part Five anticipates and responds to some objections to specific proportionality review. One such objection
is that any sort of proportionality review must fail because it cannot account for the exercise of prosecutorial
discretion. Thisis ared herring. Accounting for prosecutorial discretion will have no bearing on a defendant's
ability to prove his sentence disproportionate. If anything, accurate accounting will make the few death sen-
tences that are imposed seem more aberrant than they appear in an absence of such an accounting. Another ob-
jection is that specific proportionality review opens the door to infinite challenges and threatens over time to
erode the class of offenders that are eligible for death. But this same objection could be made of the Court's ex-
isting death penalty jurisprudence, and is only of concern if one decides, a priori, that some people should be
sentenced to die. Part Five and the Article conclude with some reflections on desert. It rejects Professor's
Latzer's notion that retributive justice is the sole concern of a just sentencing scheme and argues that, in any
event, existing death penalty jurisprudence does not achieve retributive justice because it operates at a level of
generality too vague to be meaningful.

It is not enough, in short, for judges and legislators to say that all murderers deserve to die and wash their
hands of any concern as to who among those death-deserving individuals is executed and who *892 is spared.
Such willful blindness undermines public confidence in the criminal justice system and offends basic notions of
decency. At the very least, ajust death-sentencing system--if one is possible--must ensure that decisions of who
is eligible to die be made with more specificity than by simply examining the crime committed. Invoking the
mantra of retributive justice does not obviate moral thought's unfailing demand for nuance.

1. Definitions

This Part sets out some starting points and definitions that govern the remainder of the discussion.

A. Inherent Proportionality Review

Inherent proportionality review is defined here as the assessment of the appropriateness of a punishment for
aclass of criminals. [FN36] In other words, inherent review asks whether it is ever appropriate to give the con-
sidered punishment for the crime at issue or, inversely, whether it is never appropriate to give the considered
punishment for the crime at issue. Under any sentencing system, some perpetrators of a crime will receive the
maximum punishment while others receive a lesser sentence. In the common example of murder, some murder-
ers receive the death penalty, others life imprisonment. Under this mode of analysis, evenhandedness of applica-
tion of the considered penalty is irrelevant. Inherent review asks only whether death is ever appropriate for
murder. It thus acts as a ceiling on severity of punishment: that is, for certain offenses, death is never appropri-
ate.
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B. Comparative Proportionality Review

Comparative proportionality review asks whether a member of a class of criminals is treated fairly with re-
spect to other members of the same class. “The premise is that like cases should be treated alike, and if cases
similar to the case under review are life-sentenced, this suggests that the death sentence is *893 disproportion-
ate.” [FN37] Inherent proportionality review asks a purely theoretical question: whether it is ever appropriate to
impose death for a particular type of crime. Comparative proportionality review, by contrast, asks a question
part empirical, part theoretical: whether the defendant has been treated in the same manner as other defendants
like him. The question is empirical in that jury verdicts must be examined to see how defendants have been
treated. The question is theoretical insomuch as it requires courts to determine whether one defendant’s case is
like another's.

Consider the application of the death penalty to murder. Under inherent proportionality review, how the uni-
verse of murderersis subdivided isirrelevant. The only question is whether death is ever an appropriate punish-
ment for murder. The characteristics of the murderer do not matter; how the punishment is distributed does not
matter. If only one murderer in ten thousand were executed, this would not prove the penalty disproportion-
ate. The only question under inherent review is whether death is an appropriate penalty for the one person upon
whom it isimposed. All other considerations are irrelevant.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT ISNOT DISPLAYABLE
Figure A. Inherent Proportionality Review

By contrast, under comparative proportionality review, the sole consideration is whether a defendant has
been treated fairly with respect to other similarly situated defendants. Whether or not the considered penalty is
appropriate for the crime charged is irrelevant. It is not even relevant whether the considered penalty is theoret-
ically appropriate for the crime charged on the facts of the defendant's case. The only issue is whether the de-
fendant has been treated in the same manner as other people like him. Comparative *894 review divides the uni-
verse of murderers into subsets. It then compares how the defendant has been treated in comparison to other
members of the subset to which he belongs.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT ISNOT DISPLAYABLE

Figure B. Comparative Proportionality Review

C. Specific Proportionality Review

Specific proportionality review asks whether death is an appropriate punishment for a defendant on the facts
of his particular case. It shares characteristics of each of the other types of proportionality review. Like inher-
ent proportionality review, specific proportionality review asks whether death is ever an appropriate punishment
for a particular class of criminal. Like comparative proportionality review, specific proportionality review
defines the relevant set of murderers more specifically--it subdivides the universe of murderers based upon the
characteristics of the defendant and the nature of the offense.

Unlike comparative review, however, specific review does not concern itself with how defendants sentenced
to die are treated vis a vis similar defendants given a life sentence. Rather, the question is similar to that asked
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under inherent review: whether death is ever appropriate for this type of criminal. But whereas, in determining
appropriateness, inherent review inquires only into the nature of the offense committed, specific review con-
siders other factors. Under inherent review, a court would ask only whether death were a proportionate punish-
ment for murderers. Under specific review, a *895 court would go on to ask, for example, whether death is an
appropriate punishment for convicted murderers who did not pull the trigger, or for murderers who operated un-
der asignificant level of mental impairment. [FN38]

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THISPOINT ISNOT DISPLAYABLE
Figure C. Specific Proportionality Review

Specific review is also distinct from comparative review in that it is value-neutral. Comparative analysis re-
quires a reviewing court to exercise judgment in assessing the culpability of defendants. The essence of com-
parative review is that like cases should be treated alike; determining whether two cases are like one another
from the standpoint of blameworthiness is a subjective enterprise. Specific proportionality review requires no a
priori value judgments. [FN39] *896 Specific proportionality review makes no inquiry into blameworthiness. It
asks the purely empirical question of how a group of defendants have been treated in the past.

One could imagine the argument that specific proportionality review is inherently limited by virtue of its
blindness to concerns of culpability. But no reason exists to think that drawing distinctions on the basis of
crimes committed will by itself draw a meaningful division between more and less blameworthy defendants. It
is easy to imagine, for example, a well-educated rapist (a crime for which death is unavailable when it concerns
an adult woman) [FN40] who is more blameworthy than a mildly retarded murderer (who would be eligible for
death). [FN41] Specific proportionality review, then, may hold the advantage of being able to make more nu-
anced distinctions among more cul pable and less cul pable classes of offenders.

D. Practical Difficulties of Recognition

Distinguishing between comparative proportionality review and specific proportionality review may some-
times be problematic. The two types of review have different underpinnings--comparative review is grounded in
a concern for evenhandedness; specific review, like inherent review, stems from a desire for temperance in pun-
ishment. [FN42] But while the two types of review have different *897 philosophical bases, they require the
same sort of analysisin practice. Distinguishing when a court is engaging in specific review from when it is en-
gaging in comparative review would be easy if inherent and specific review were conducted on the basis of
philosophical or moral judgments about the appropriateness of death for a particular crime. Inherent and specific
review do not, however, ask an abstract question. Rather, they ask an empirical question: whether the punish-
ment is appropriate under evolving standards of decency. [FN43]

In determining whether a punishment conforms with evolved standards of decency, courts look to a variety
of factors, each empirical in nature: whether state legislatures have condoned or condemned the considered pun-
ishment, public opinion, and jury verdicts. [FN44] The Supreme Court places special weight on this last consid-
eration because of the unique position of ajury as “alink between contemporary community values and the pen-
al system.” [FN45] In cases where the Court has found death to be a disproportionate punishment, it has relied
heavily on jury verdicts disapproving of death in comparable circumstances. [FN46] Hence the problem of recog
nition.
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A court engaging in comparative proportionality review looks to jury verdicts to see how similarly situated
defendants have been treated in the past for the purpose of assessing whether punishment is being meted out in a
consistent manner. A court engaging in inherent or specific proportionality review looks to jury verdicts to see
how similarly situated defendants have been treated, for the purpose of assessing whether standards of decency
support the penalty for this type of offender. The two inquiries have different aims, but the analyses engaged
are indistinguishable. This confluence is doubtlessly a major source of the confusion among courts at all levels
as to the aims of proportionality review and as to *898 what procedure is required for purposes of the Eighth
Amendment. [FN47] It is with this observation in mind that the Article considers the Supreme Court's treatment
of proportionality review.

I11. Comparative and Specific Proportionality Review and the Constitution

After the Supreme Court struck down Georgia's sentencing scheme in Furman v. Georgia, [FN48] the Geor-
gia legislature revised its sentencing system to address the Furman Court's concern that the old procedure
amounted to “little more than a lottery system.” [FN49] The revised Georgia statute requires the Georgia Su-
preme Court to determine whether a sentence “is excessive or disproportionate to the penalty imposed in similar
cases, considering both the crime and the defendant.” [FN50]

It is not clear, however, whether Georgia understood this to be comparative proportionality review or specif-
ic proportionality review. [FN51] Nor is it clear whether the Supreme Court in deeming this review an essential
component of a constitutional sentencing system understood it to be comparative or specific. The Court stated in
Gregg v. Georgia:

The provision for appellate review in the Georgia capital-sentencing system serves as a check against
the random or arbitrary imposition of the death penalty. In particular, the proportionality review substan-
tially eliminates the possi-bility that a person will be sentenced to die by the action of an aberrant jury. If
atime comes when juries generally do not impose the death sentence in a certain kind of murder case, the
appellate review procedures assure that no defendant convicted under such circumstances will suffer a
sentence of death. [FN52]

*899 This passage as readily supports specific proportionality review as it does comparative proportionality
review. Further, nothing in the case suggests whether the Court understood itself to be approving proportionality
review as a means of comparing the reprehensibility of defendants (comparative review) or as away of weighing
death against a crime on the facts of a particular defendant's case (specific review).

States understood Gregg to require proportionality review as a component of a constitutional death penalty
scheme. [FN53] It is again not clear whether states understood the review required to be comparative or specific.
This is because, as Professor Latzer points out, Georgia conducted a review of only the most dilute type: are-
viewing court would attempt to determine whether some other defendant had been executed on facts similar to
those of the defendant at issue. [FN54] It is areview equally consistent with a nod of the head to comparative re-
view as it is with a nod to specific review. No lesson could be drawn from the Supreme Court's approval or re-
quirement of this procedure.

States nevertheless responded to Gregg by including proportionality review as part of their new sentencing
schemes. [FN55] Following the Court's 1984 decision in Pulley, however, states reduced their efforts to a per-
functory exercise or abandoned the effort entirely. [FN56] In Professor Latzer's mind the reason for thisis clear.
“Pulley v. Harris,” he writes, “should have made clear beyond all question that comparative proportionality re-
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view is not an Eighth Amendment requirement.” [FN57] But what notion of proportion-ality review the Court
considered in Pulley is unclear. It is further unclear whether the Court rejected anything beyond a simple pro-
cedural requirement.

Professor Latzer has a reasonable argument that Pulley rejected comparative review, as he defines it. It is
far less clear that Pulley rejected specific proportionality review. Entwined within the Court's decision in Pulley
are two competing views of the nature of proportionality review. On the one hand, the Court rejects the *900
notion that a defendant has a right to be treated in the same manner as other defendants. [FN58] This is the lan-
guage in which Professor Latzer finds support for his position. [FN59] At the same time, the Pulley Court reaf-
firms the principle that capital defendants may be executed only where the punishment of death is proportionate
to their offense, on the facts of their case. [FN60] Since proportionality is measured by reference to the treat-
ment of other defendants, this language suggests that some sort of proportionality review, beyond simple inher-
ent review, isrequired.

This Part argues that Pulley is best interpreted as a rejection of the procedural right of a capital defendant to
have his or her sentence comparatively reviewed by a state appellate court. The decision does nothing to alter
the substantive right of a capital defendant to have the proportionality of death for his or her crime determined
by reference to the specific facts of their case. Since such a comparison can only be made by considering how
other similarly treated defendants have been treated, this Part concludes that the New Jersey exercise, though not
required in any precise form by the Supreme Court, is a worthwhile endeavor, true to the spirit of Eighth
Amendment jurisprudence.

A. Competing Visionsin Pulley v. Harris

A Californiajury convicted Robert Harris of murder in 1978. According to the evidence at trial, Harris and
his brother approached two teenaged boys eating hamburgers in their car and forced the boys at gunpoint to
drive them to a nearby wooded area. The Harrises told the boys they intended to use the car in arobbery. The
boys offered to comply, agreeing to walk to the top of a nearby hill, wait for some time, and then report the car
stolen, giving a somewhat misleading description of the Harrises. When one of the boys began to veer off into
the woods, respondent Harris shot and killed them both. The Harrises went on to carry out their robbery and
were arrested sometime later. They confessed to the killings. As aggravating factors, the State showed that Har-
ris had been convicted of manslaughter in 1975, that he had been found in possession of weapons while in pris-
on, that he had sodomized another inmate and threatened that inmate's life. As mitigating evidence, Harris testi-
fied that he had had a dismal childhood, *901 minimal education, and that his father had been convicted for
sexually molesting his sisters. Harris apologized for the murders. The jury sentenced him to die. [FN61]

Harris appealed, but precisely on what basis he sought relief--and, more importantly, what basis the Court
understood him to be seeking relief--is unclear. [FN62] For example, in detailing the procedural history of Har-
riss case, Justice White's opinion states that Harris sought a writ of habeas corpus in the state courts
“complain[ing] of the failure to provide him with comparative proportionality review.” [FN63] Described in this
way, Harris's claim is procedural in nature: he had aright to have this review undertaken, not to a particular res-
ult--in the same way that a capital defendant has a right to a bifurcated trial, but not to any particular outcome.
Just a few sentences later, however, Justice White notes that on federal habeas review the Ninth Circuit Court of
Appeals ordered a writ to issue, relieving Harris of the death sentence, “unless within 120 days the California
Supreme Court undertook to determine whether the penalty imposed on Harris is proportionate to sentences im-
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posed for similar crimes.” [FN64] This suggests that the nature of Harris's claim is substantive; that he could not
be executed if death were a disproportionate punishment on the facts of his case. If his claim were procedural,
no question would need to have been certified to the California Supreme Court. The only guestion before the
court then would have been whether this additional review was required under Gregg.

Justice White's opinion does not distinguish between these competing views either in describing Harris's
plea or in setting forth the rationale for denying him relief. Even within the central paragraph of the opinion,
evidence of confusion persists:

The proportionality review sought by Harris, required by the Court of Appeals, and provided for in
numerous state statutes is of a different sort [than “traditional” proportion-ality review]. This sort of pro-
portionality review presumes that the death sentence is not disproportionate to the crime *902 in the tradi-
tional sense. It purports to inquire instead whether the penalty is nonetheless unacceptable in a particular
case because disproportionate to the punishment imposed on others convicted of the same crime. The is-
sue in this case, therefore, is whether the Eighth Amendment, applicable to the States through the Four-
teenth Amendment, requires a state appellate court, before it affirms a death sentence, to compare the sen-
tence in the case before it with the penalties imposed in similar cases if requested to do so by the prisoner.
Harris insists that it does and that this is the invariable rule in every case. Apparently, the Court of Ap-
peals was of the same view. We do not agree. [FN65]

Consider the two emphasized passages above. The former suggests that the nature of the review sought by
Harris is substantive: the question is whether the punishment fits the crime in this case, with proportionality
measured by treatment of other similarly situated defendants. If the question were procedural, whether or not
the punishment fit the crime would not be an issue; the sole consideration would be whether some court took the
step of determining whether the defendant had been treated comparably to other similar situated defend-
ants. Thisis a point that would have been obvious to the Court. This distinction between the right to a process
and the right to an outcome is one that the Court has relied on before in Eighth Amendment death penalty juris-
prudence. [FN66] A defendant, for example, only has a right to have a factfinder weigh aggravating evidence
against mitigating evidence. Even if the factfinder's decision seems irrational or unfair, it will not be reviewed
on appeal since the nature of theright is procedural. [FN67]

The second emphasized passage seems to suggest that the relief sought by Harris is procedural in nature:
whether a state appellate court has compared the sentence in the present case to other similar cases. If the right
were substantive, it would not matter whether a * 903 state appellate court, state trial court, or federal court un-
dertook the review. The sole consideration would be whether the penalty was proportionate to the crime on the
facts of that particular case.

So the question remains: when the Court rejected the “review sought by Harris,” [FN68] did it reject the sub-
stantive right to have the punishment weighed against the crime on the particular facts of the case by comparing
the sentence to those imposed on other defendants or did it reject the procedural right to have a state appellate
court compare the sentence to those imposed on other defendants? Several factors suggest that Harris sought
procedural relief and that this was the argument the Court understood itself to be rejecting, not the substantive
notion.

For one thing, executing Harris would not have been substantively troubling from a proportionality stand-
point. Harris pulled the trigger himself--numerous times--and had prior convictions that suggested the possibil-
ity of recidivism. His behavior in prison suggested that he would be a difficult inmate and the mitigating evid-
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ence presented on his behalf was not especially impressive. [FN69] It seems difficult to imagine that Harris be-
lieved himself to have a viable argument that the death penalty was inappropriate for him, or someone belonging
to his subclass of murderers. More plausibly, he tried to argue that a procedural step had been skipped in his
case, on the thought that receiving the benefit of the additional step could do him no harm and might lead to
some fortuitous sympathetic calculation of proportionality.

The language of the decision in Pulley supports this view. Summarizing its holding, the Court says:

Any capital sentencing scheme may occasionally produce aberrational outcomes. Such inconsisten-
cies are afar cry from the major systemic defects identified in Furman. As we have acknowledged in the
past, “there can be ‘no perfect procedure for deciding in which cases governmental authority should be
used to impose death.”” As we are presently informed, we cannot say that the California procedures
provided Harris inadequate protection against the evil identified in Furman. [FN70]

The emphasis here is entirely on the procedural nature of Harris's claim. It expresses no skepticism about
Harris's right to have a determination of proportionality made. As framed by the Court, the *904 sole question
is whether Harris has a right to have that determination made by any particular court. When the Court writes,
“[iln short, the [ Pulley] Court of Appeals erred in concluding that Gregg required proportionality review,”
[FN71] the argument here is that this is intended to mean that Gregg does not require the state courts to conduct
specific proportionality review as part of a constitutional sentencing scheme, but says nothing about the sub-
stantive right of a defendant to specific proportionality review. Thisis entirely in keeping with the Court's treat-
ment of proportionality review generally. While every defendant has a right to inherent proportionality review,
they have no right to have the determination of whether a punishment is appropriate for a type of crime made by
any particular court. The question is entirely substantive: whether evolving standards of decency permit the pun-
ishment sought to be imposed for that class of defendant.

It is further evident that while the Pulley Court rejected the notion that a defendant has a right to have pro-
portionality review conducted by any particular court, it understood specific proportionality review to be the
substantive right of every defendant. Framing the issue, the Court writes:

At the outset, we should more clearly identify the issue before us. Traditionally, “proportionality”
[review] has been used with reference to an abstract evaluation of the appropriateness of a sentence for a
particular crime. Looking to the gravity of the offense and the severity of the penalty, to sentences im-
posed for other crimes, and to sentencing practices in other jurisdictions, this Court has occasionally
struck down punishments as inherently disproportionate, and therefore cruel and unusual, when imposed
for a particular crime or category of crime. See, e. g., Solem v. Helm; Enmund v. Florida; Coker v. Geor-

gia. The death penalty isnot in all cases a disproportionate penalty in this sense. [FN72]
The Court then goes on in the passage quoted to draw the distinction between traditional review and the

“different sort” of proportionality review sought by Harris. [FN73]

Two aspects of this passage evidence the Court's endorsement of specific proportionality review as a sub-
stantive right. First, consider the significance of the italicized passage. Were proportion *905 ality review lim-
ited to inherent review (as defined by this Article), the sole question would be whether the punishment were ap-
propriate for a category of crime. The inclusion of the additional language, “particular crime or category of
crime,” is conspicuous. It suggests that proportionality review (as understood by the Court) includes considera-
tions independent of the nature of the offense-- factors such as the defendant's role in the offense and his person-
al history-- in determining proportionality. This view is further strengthened by the cases cited with approval in
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the above passage. In Enmund v. Florida, [FN74] for example, the Court has demonstrated a willingness to en-
gage in an analysis that can only be characterized as specific proportionality review.

B. Specific Review in Enmund v. Florida

While the Pulley Court rejected the sort of proportionality review sought by Harris, it cited with approval the
sort of proportionality review conducted in several other cases, including Enmund v. Florida. [FN75] The Court
characterized the sort of review conducted in Enmund and the other cited cases as inherent review, [FN76] but it
is not inherent under the definitions adopted here. Rather, it is specific proportionality review.

Earl Enmund and a co-defendant, Sampson Armstrong, were convicted of first-degree murder and rob-
bery. The evidence at trial showed that Sampson and Jeanette Armstrong went to the back door of the home of
Thomas and Eunice Kersey, aged 86 and 74, and asked for water for an overheated car. When Thomas Kersey
answered the door, Sampson Armstrong grabbed Kersey, pointed a gun at him, and told Jeanette Armstrong to
take his money. Thomas Kersey screamed, alerting his wife, who emerged shortly thereafter with a gun, which
she used to shoot and wound Jeanette Armstrong. Sampson Armstrong then shot and killed both Thomas and
Eunice Kersey. [FN77]

Earl Enmund's role in the enterprise was less clear. Two witnesses testified that at or around the time of the
robbery and murder they saw a cream or yellow-colored car parked nearby the Kersey house and that they saw a
man sitting in the car. Another witness testified that earlier the same day he saw Enmund's *906 common-law
wife and Jeanette Armstrong's mother driving a yellow car. Enmund was a passenger in the car; he was also one
of the owners. Shortly after the time of the murder, the same witness saw the car drive by again, this time mov-
ing quickly. Enmund was driving, two people were in the back seat, one lying down. [FN78]

Earl Enmund and Sampson Armstrong, tried jointly, were convicted of felony-murder and sentenced to
death. [FN79] In its sentencing findings, [FN80] the trial court found that Enmund was a “major participant in
the robbery because he planned the robbery in advance and himself [sic] shot the Kerseys.” [FN81] On appeal
the Florida Supreme Court took a sharply different view of the evidence. It found that “[t]here was no direct
evidence. . . that Earl Enmund was present at the back door of the Kersey home when the plan to rob the elderly
couple led to their being murdered.” [FN82] According to the Florida Supreme Court:

[T]he only evidence of the degree of [Enmund's] participation is the jury's likely inference that he
was the person in the car by the side of the road near the scene of the crimes. The jury could have con-
cluded that he was there, a few hundred feet away, waiting to help the robbers escape with the Kerseys
money. [FN83]

Though the Florida Supreme Court found that the evidence against Enmund supported at most a conclusion
that he abetted the murder of the Kerseys, the court nevertheless found Enmund to be death-eligible. The court
stated that the Florida “*felony murder rule and the law of principals combine to make afelon generally respons-
ible for the lethal acts of his co-felon.”” [FN84] In so doing, the state supreme court rejected Enmund's argument
that the death penalty was barred by the Eighth Amendment of the United States Constitution. [FN85] The
United States Supreme Court granted certiorari on “the question whether death is avalid penalty . . . for one who
neither took life, attempted to take life, nor intended to take life.” [FN86]

*907 Under inherent proportionality review the answer would be clear: death would be an appropriate pun-
ishment. Inherent review asks only whether the punishment is appropriate for the class of crime. Since there is
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no serious debate that death is an appropriate punishment for murder under the Eighth Amendment, and since
Enmund was charged with murder, death would be found a proportionate punishment under inherent review.

But the Enmund Court subdivides the universe of murderers based upon their role in the offense. Enmund is
thus not simply a murderer: he is either a “vicarious felony murderer,” [FN87] a “[participant] in a robbery in
which another robber takes life,” [FN88] or a murderer without “some culpable mental state.” [FN89] How the
subdivision is defined makes all the difference to the analysis. Both the majority and dissent look to state legis-
latures for evidence of evolved standards of decency; they reach opposite conclusions. Defining the relevant uni-
verse as defendants who “did not kill, attempt to kill, or intend to kill,” the majority found only eight states that
authorized the death penalty for Enmund's class of criminal. [FN90] Declining to subdivide to the same degree,
the dissent found thirty-one states that “authorize a sentencer to impose a death sentence for a death that occurs
during the course of arobbery.” [FN91]

Against the backdrop of this dispute over the proper way to classify Enmund's crime, the majority-
-notably--bolstered its argument by referring to jury sentencing decisions. [FN92] It found that the person re-
ceiving the death penalty personally committed a homicide in 339 of the 362 executions carried out for homicide
between 1954 and the Court's decision in 1982, compared to only six cases where the person executed was con-
victed of felony murder. [FN93] Partly on the basis of this, the Court concluded that death “is an excessive pen-
alty for the robber who, as such, does not take human life.” [FN94]

*908 Enmund thus received specific proportionality review. He is classified not simply as a murderer, but as
belonging to a subclass of less culpable murderers. The appropriateness of death for this subset is then evaluated
on the basis of how other similarly situated defendants have been treated. The analysis is procedurally indistin-
guishable from comparative proportionality review, but it is not comparative proportionality review. Questions
of repre-hensibility do not factor in to the analysis. [FN95] It is specific proportionality review. [FN96]

*909 C. Reconciling the Competing Visions of Proportionality Review

The confusion created by the Pulley Court's failure to distinguish between comparative proportionality re-
view and specific proportionality review can be reconciled in this manner: a criminal defendant has no procedur-
al right to have a particular court review the proportionality of his sentence; he retains, however, the substantive
right to have the proportionality of his sentence reviewed on the facts of his particular case.

This argument is consistent with Eighth Amendment jurisprudence generally: criminal defendants have the
substantive right to have their sentence reviewed for inherent proportionality, but they have no right to have that
determination made by any particular court or body. [FN97] This understanding is further bolstered by the con-
text in which Pulley was decided and the language of the case itself. Pulley, like Gregg, is a case about process.
They are each cases about the procedures essential to a constitutional death penalty scheme. Pulley says only
that a state court determination of proportionality is not an essential part of the scheme. [FN98] Just as Gregg
does nothing to alter the substantive right of a defendant to inherent proportionality review, Pulley does not dis-
turb the *910 substantive right of a defendant to specific proportionality review. Thisis made clear by the Pulley
Court's reference to a defendant's right to have proportionality review for his “particular crime or category of
crime” [FN99] and by its citing with favor the decisions in Enmund and other cases, which afford defendants
specific review. [FN100]

Professor Latzer argues a different lesson from this line of authority. The Supreme Court, he argues, “do[es]
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not require a determination whether a death sentence is proportionate to the sentences in other factually similar
cases.” [FN101] Comparative review is not required according to Professor Latzer. [FN102] Again, the same se-
mantic problem presents itself. If the purpose of the comparison with other factually similar cases is to suggest
that the defendant is not “deathworthy” because other more cul pable defendants have not been sentenced to die,
then according to Pulley such comparison is not required. But if the purpose of the comparison is to determine
whether standards of decency support the proportionality of the sentence on the facts of the defendant's particu-
lar case, then Professor Latzer's argument cannot hold. Pulley cannot be explained otherwise, nor can Coker, En-
mund, or any of the other cases in which sentences have been held disproportionate on the basis of some factor
other than the crime committed.

The Supreme Court, in short, requires specific proportionality review but not comparative proportionality re-
view; the nature of the right is substantive, not procedural. This Article continues by arguing that specific pro-
portionality review is a desirable endeavor, and one that state courts are well equipped to perform.

V. Proportionality Review in New Jersey

Whether required by the Constitution or not, the experience of state courts engaging in proportionality re-
view proves it to be a worthwhile undertaking if it is construed as an attempt to specifically determine the appro-
priateness of punishment rather than to weigh the relative culpability of defendants.

*911 Professor Latzer says proportionality review in New Jersey has been an “abject failure.” [FN103] The
problem, he argues, is that comparative proportionality review in embracing the goal of treating like cases alike
asks an unanswerable question: with afew exceptions, in no meaningful sense can two cases be said to be “like”
one another. [FN104] In New Jersey, the state to take proportionality review most seriously, Professor Latzer
says the result of a serious effort to quantify the process “ has been confusion, a false sense of objectivity, a great
expenditure of resources, and extremely unreliable outcomes.” [FN105]

Again, definitions determine al in this debate. If a state undertakes comparative proportionality review,
failure is inevitable. Whether a comparison of the reprehensibility of defendants might be desirable from the
standpoint of fairness, Professor Latzer is almost certainly right that it is not possible to make meaningful empir-
ical comparisons of defendants' degrees of wrongdoing. After years of experience, New Jersey has conceded as
much. [FN106]

The problem with empirical comparisons of reprehensibility is that reducing the morality of any individual
to a data point will always ultimately prove unsatisfying: statistical models can only accommodate a small num-
ber of the infinite factors that contribute to an assessment of morality. Some especially bad defendants will
come off better than they deserve under a model; some less cul pable defendants worse. One New Jersey effort-
-now abandoned--at quantifying morality categorized defendants on the basis of the number of aggravating and
mitigating factors found in their case. [FN107] Under this system a defendant was reduced to a two-digit num-
ber--the number of aggravators and mitigators found present in his *912 case. [FN108] The flaw in the system is
obvious. One could easily imagine this scenario: an especially heinous murderer falls within only one of the stat-
utorily enumerated aggravators, while a non-triggerman felony-murderer falls within two statutory aggravators
because his crime was committed in the course of arobbery. [FN109] The number of aggravating factors offers
little insight, if any, into the culpability of the defendants. The system creates the false sense of objectivity; the
groupings are not meaningful.
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But if the aim of proportionality review isto determine whether contemporary standards of decency condone
death for classes of defendants defined more precisely than by the crime they committed--if it is specific propor-
tionality review--then the result is different. This question lends itself well to empirical analysis. A court
simply asks what percentage of the time juries have imposed the death penalty for non-triggerman felony-
murderers, murderers acting out of jealousy, or whatever other subclass of offenders happens to be at issue. The
results convey no false sense of objectivity. The groupings are natural, not artificial. [FN110] The jury data
speaks for itself.

The question then presents itself: Does the experience of state courts suggest that specific proportionality re-
view is something they have done well or could do well? This question is difficult to answer from an empirical
standpoint since most states--drawing the conclusion that Pulley deconstitutionalized proportionality review-
-have reduced the process to a perfunctory exercise. [FN111] In these states it becomes virtually inevitable that
every imposition of the death penalty will be found proportionate. No meaningful conclusions could be drawn
from such a mechanical exercise.

But New Jersey has taken the process seriously, engaging since its 1982 reenactment of the death penalty in
“the most elaborate statistical proportionality review process in the nation.” [FN112] Professor *913 Latzer says
this too has been a failure, a complicated and confusing waste of time. [FN113] This Part reevaluates the New
Jersey experience in light of the revised understanding of proportionality review proposed here. Section A ar-
gues that the history of proportionality review in New Jersey demonstrates the same tension and confusion over
the nature of proportionality review that was present in Pulley v. Harris. Over time, though, New Jersey has
moved towards embracing the process of specific proportionality review. Section B argues that the practical ex-
perience of the New Jersey courts suggests that they are well equipped to handle the statistical analysis required
by specific proportionality review. The New Jersey experience shows, in short, that proportionality review un-
derstood as an attempt to evaluate community standards of decency with precision is a worthwhile enterprise
that state courts have demonstrated they can perform well.

A. History of Proportionality Review in New Jersey

The New Jersey death penalty statute, as revised in 1982, requires for every capital conviction, upon the de-
fendant's request, a state supreme court determination of “whether the sentence is disproportionate to the penalty
imposed in similar cases, considering both the crime and the defendant.” [FN114] This provision, identical with
an analogous component of the Georgia statute and thus with the statute of at least twenty-five other states,
[FN115] shares the same ambiguity as the decision in Pulley. It does not specify whether the underlying ra-
tionale for the review is to compare the relative culpability of death-sentenced defendants with death-eligible de-
fendants not sentenced to death, or whether it is to determine whether standards of decency support death on the
specific facts of a defendant's case.

Aswith the decision in Pulley, there is language in the New Jersey statute suggesting each of the competing
views. Were the statute to read “consideration of the crime,” the statute would *914 suggest that the legislature
contemplated inherent proportionality review. Were it to read “consideration of the defendant,” it would suggest
that the legislature contemplated comparative review. Stating, as it does, consideration of “both the crime and
the defendant” invites the inference that what is contemplated is specific review. The evolution of proportional-
ity review in New Jersey confirms this tenuous conclusion. The current understanding of proportionality review
in New Jersey is more in keeping with the principles of specific review than comparative review.
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At the suggestion of David Baldus, the first Special Master of the New Jersey Death Penalty Proportionality
Review Project, the New Jersey Supreme Court uses a statistical approach referred to as “frequency analysis’ in
carrying out proportionality review. [FN116] Professor Baldus's original recommendation called for three differ-
ent kinds of frequency analysis: (1) the salient factors test; (2) the numerical-preponder-
ance-of -aggravating-andmitigating-factors test; and (3) the index-of-outcomes test. [FN117]

The salient factors test defines “‘similar cases in terms of factual comparability.”” [FN118] Each caseis as-
signed to one of sixteen possible categories [FN119] on the basis of New Jersey's statutory aggravating factors.
A death-eligible murderer is thus defined, for example, as a murderer of multiple victims, or a murderer of avic-
tim under the age of fourteen. The court then examines three statistics with respect to the relevant classification:
(1) how often juries have returned death verdicts for this class of offender in death penalty trials; (2) how often
juries have returned death verdicts as compared to the total number of cases in the category; and (3) how often
prosecutors have sought the death penalty for offenders of this category. [FN120]

*915 The numerical preponderance of aggravating and mitigating factors test compares a defendant's case to
other defendants having the same number of aggravating and mitigating factors. [FN121] Under the numerical
preponderance test, a defendant is classified, for example, as a single-aggravator and double-mitigator. The re-
viewing court then examines how often death has been imposed in the past where juries have found one aggrav-
ator and two mitigators to be present. [FN122]

The index-of-outcomes test undertakes a more sophisticated effort to compare the treatment of defendants
with respect to a host of factors bearing on culpability. Cases are ranked according to twenty-seven variables
that “appear to influence prosecutorial and jury decision-making.” [FN123] A regression analysis is then em-
ployed to predict the probability of a defendant receiving a death sentence given the factors that are present in
his case. [FN124]

Over the past four years, the New Jersey Supreme Court has abandoned both the numerical preponderance
test and the index-of-outcomes test. [FN125] It is not possible to draw any conclusive lessons from this history
as to the New Jersey Supreme Court's conception of the nature of proportionality review. The New Jersey Su-
preme Court does not rely upon the constructs discussed here, [FN126] and the *916 issues they implicate are
not the sole factors driving the court's analysis. [FN127] Nevertheless, the New Jersey Supreme Court's opinions
suggest that the court is skeptical about the propriety and possibility of conducting comparative review, but re-
mains optimistic about and committed to conducting meaningful specific proportionality review.

Of the three types of frequency analysis, the salient factors test is on its face most consistent with specific
proportionality review. The salient factors test simply “defines ‘similar cases in terms of factual comparabil-
ity.”” [FN128] It is difficult to imagine that assessing or comparing culpability is part of the aim of the test. An
assessment of culpability based on a single aspect of a particular defendant's case, even if it were the most sali-
ent aspect, would be highly unsatisfying. [FN129] Moreover, the salient factors test does not take mitigating
factors into account, [FN130] certainly an essential aspect of any meaningful effort to evaluate the blameworthi-
ness of a defendant or defendants. [FN131] The numerical preponderance and index-of-outcomes tests, by con-
trast, attempt to construct a more complete picture of the defendant. With the numerical preponderance test, the
effort is useless because the test makes no qualitative distinction among the factors present. [FN132] The index-
of *917 outcomes test, though noble in theory, has failed to produce reliable results because of the lack of a
large enough data set. [FN133] Each of these tests has proven problematic in practice in large part because the
aim of these two tests is categorically different from the salient factors test. The numerical preponderance and
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index-of -outcomes tests each attempt to assess and compare culpability as measured by a court-constructed
model. The salient factors test makes its comparison solely on the basis of factual similarity; it requires no inter-
pretive models.

It would be too much to say that by rejecting the index-of-outcomes and numerical preponderance tests and
adhering to the salient factors test the New Jersey Supreme Court has rejected comparative proportionality re-
view and affirmed a commitment to specific proportionality review. The court's opinions, however, do demon-
strate a consciousness of the differing rationales for proportionality review, a skepticism for the aims of compar-
ative review, and a respect for the approach of specific review.

In its comprehensive review of New Jersey death penalty procedures in State v. Loftin, [FN134] the New
Jersey Supreme Court said of the different types of frequency analysis: “These methods compare the case at bar
to other cases that have been found to have either similar fact patterns or similar levels of culpability.” [FN135]
By using this disjunction, the court acknowledges that proportionality review accomplishes some aim other than
comparing the culpability of defendants. The Loftin court goes on to describe the individual tests. The index-
of-outcomes test, it says, makes a determination of the “culpability levels of defendants ‘as measured by the
presence or absence in the cases of . . . factors that appear to influence prosecutorial and jury decision-making.”’
[FN136] The salient factors test, the court says by contrast, “* defines similar cases in terms of factual comparab-
ility.”” [FN137] The court makes no reference to culpability in describing the test. [FN138] This difference in
language is fairly consistent throughout New Jersey Supreme Court death penalty decisions. [FN139]

*918 It thus seems at least plausible to say that in discarding the index-of-outcomes and numerical prepon-
derance tests and in reaffirming the salient factors test, the New Jersey Supreme Court is expressing skepticism
for comparative proportionality review and respect for specific proportionality review. Professor Latzer would
presumably argue in response that many problems underlie each of the methods of frequency analysis and that it
is too much to draw any broad conclusions from the New Jersey Supreme Court's retention of the least problem-
atic test from a set of flawed tests. [FN140]

*919 The reply is unconvincing. The problem that has drawn the most attention from the New Jersey Su-
preme Court--and from Professor Latzer--is that the sample pool of the death penalty cases istoo small to gener-
ate reliable statistical results. [FN141] This is the main reason for the New Jersey Supreme Court's decision to
abandon the index-of-outcomes test, [FN142] and plays a large role in the court's decision to abandon the nu-
merical preponderance test. [FN143] The New Jersey Supreme Court also sees small sample size as a problem
with the salient factors test. [FN144] But while the New Jersey Supreme Court abandoned the other tests for pre-
cisely this reason, the court repeatedly praises the salient factors test as the “most persuasive” of the frequency
tests. [FN145] So the court's decision to retain the salient factors test, while scrapping the index-of-outcomes
and numerical preponderance tests, must demonstrate more than a concern for drawing statistical conclusions
from a small data set.

The language of the court's decisions suggests a rejection of the possibility of constructing a mathematical
profile of culpability, but an affirmation of the possibility of assessing whether community standards tolerate the
imposition of the death penalty on the facts of a particular defendant's case.

B. The Success of the New Jersey Experience

Whatever the intention of the New Jersey legislature and courts, the most important lesson to be drawn from
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the New Jersey experience is that specific proportionality review works quite well.

Attempting to model culpability is problematic: the construction of the model itself is laden with impossible
value judgments. What bears on culpability? Is childhood relevant? Education? Further, it *920 is nearly im-
possible to draw meaningful conclusions from jury verdicts. When a jury finds a particular mitigating or aggrav-
ating circumstance to be present, a statistician cannot say with any certainty that other factors, perhaps not stat-
utorily enumerated, did not bear in some way on the decision. Arguing that “the problems with the index-
of-outcomes test run far deeper than mere statistical infirmities,” Professor Latzer asks, “[e]ven if [the test] yiel-
ded a stable index of capital cases, what would this test tell us?’ [FN146] The question is difficult to answer.

Specific proportionality review, though, does not share the same problem because it requires no value judg-
ments. [FN147] It does not attempt to construct a profile of the defendant. It asks the purely objective question
whether community standards tolerate the imposition of the death penalty for an offense or on the facts of a par-
ticular offender's case. This question lends itself well to empirical analysis. A court can easily determine what
percentage of the time juries have voted for death for jealousy-motivated murderers or non-triggerman felony
murderers.

Understanding proportionality review in this narrower, value-free sense, also goes a long way to addressing
the New Jersey Supreme Court's and Professor Latzer's concern with sample pool size. The problem, in short, is
this: as of the time of the Loftin decision in 1999, the universe of death-eligible cases, as classified by the Spe-
cial Master, totaled 369. [FN148] Of these 369 cases where death could have been sought by the prosecutor and
imposed by the jury, only 47 resulted in death sentences. [FN149] This means that any conclusion about jury at-
titudes towards death in New Jersey is being drawn from a data set that any statistician would regard as small.
[FN150]

This problem manifests itself in different ways in the context of the more complicated and value-ridden in-
dex-of-outcomes test than *921 with the salient factors test. The index-of-outcomes test generates a conviction
rate based on the presence of certain variables, enumerated by the first Special Master David Baldus. [FN151]
As with all regression analyses the result is expressed in the form of a confidence interval [FN152] (social sci-
entists generally express results at a 95% confidence level; that is the range within which the investigator can
say with 95% confidence that the variable at issue falls). [FN153] The more data available, the more confidently
the results can be expressed. Inversely, the less data available, the greater the range required to state a result
with the desired degree of confidence.

Because multi-variable regression analysis needs large data sets to produce reliable statistical outcomes, res-
ults of the index-of-outcomes test in New Jersey death penalty cases generally have had little mean-
ing. Consider Donald Loftin's case, discussed extensively by Professor Latzer and discussed further below. In
Loftin's case, the index-of-outcomes test determined with 95% confidence that someone with Loftin's profile had
a probability of being sentenced to die of between 9% and 81%--a useless statistic. [FN154] In order to generate
reliable data, the index-of-outcomes model would require a data pool containing at least 160 death sentences, a
guantity that Professor Latzer reasonably argues will take more than fifty years to achieve. [FN155]

It seems at |east worth asking why thisis a conclusive argument against the index-of-outcomes test. Even if
the fifty-year estimate is accurate, there is still a point in the foreseeable future at which the test could generate
reliable results. Rather than scrap the test, New Jersey courts could simply ignore the results until the point
where the data becomes reliable. Professor Latzer suggests two reasons for not pursuing this course of action:
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cost and delay in the *922 administration of capital punishment. [FN156] Professor Latzer does not, however,
guantify the cost, and there is every reason to believe the marginal cost of maintaining the data set is quite low.
The initial effort in establishing the index and coding past cases would be considerable, but once the system
were established it would presumably take little effort to add new cases to the data set as they came in. On the
issue of delay, Professor Latzer says “that proportionality review add[s] an average of over eighteen months to
the post-sentence review process.” [FN157] He does not say, though, why delay is undesirable. [FN158] But
even allowing that statistical unreliability is a conclusive argument against the retention of a frequency analysis
test, the salient factors test still passes muster.

The salient factors test does not employ a multivariable or regression analysis. It thus requires a smaller
sample pool to generate reliable results. The uncertainty in interpreting the results of the salient factors test is of
a different nature than with the index-of-outcomes test. The salient factors test compares the death-sentencing
rate for the relevant subset to which the defendant's case belongs to the death-sentencing rate for the entire
death-eligible pool. [FN159] The uncertainty here is in determining whether the difference between the two
rates, if any exists, is reflective of a significant difference in attitudes or is merely attributable to random vari-
ation.

For example, in Loftin, the court grouped the defendant in the subcategory of murderers with prior murder
convictions with two or more additional aggravating circumstances. [FN160] The total universe of death-eligible
cases in New Jersey totaled 369 at the time, of which 154 went to the penalty phase, and 47 resulted in a death
sentence. [FN161] The death-sentencing rate for all death-eligible cases was thus 13% (47/369). The death-
sentencing rate for all cases that *923 proceeded to the penalty phase was 31% (47/154). Of the seven casesin
Loftin's subcategory, five proceeded to the penalty phase, and two of these resulted in a death sentence. [FN162]
The death-sentencing rate for Loftin's subcategory was thus 29% (2/7) for all death-eligible cases and 40% (2/5)
for cases proceeding to the penalty phase.

It isimmediately apparent that these results are not helpful to Loftin. Neither of the results suggests dispro-
portionality--that is, a consensus that death is inappropriate on the facts of this case--since each death-sentencing
rate for Loftin's subcategory is higher than the corresponding rate for the pool as a whole: 29% versus 13% for
all death eligible cases, and 40% compared to 31% for cases proceeding to the penalty phase. Thisis hardly sur-
prising since Donald Loftin belonged to an especially egregious class of murderers. [FN163] The Loftin court
relied upon these statistical resultsin affirming Loftin's conviction. [FN164]

Professor Latzer criticizes the use of the salient factors in Loftin's situation because the small size of the cat-
egory in which Loftin is placed “makes the result nearly meaningless.” [FN165] To illustrate this point, Profess-
or Latzer offers the observation that a single additional death sentence in Loftin's category would raise the rate
to 37.5%, and that two additional sentences would raise the rate all the way to 50%. “This kind of instability,”
he writes, “undermines confidence in the results.” [FN166]

The use of absolute numbers is appealing, but deceptive. For one thing, the scenario Professor Latzer hypo-
thesizes is extremely *924 unlikely. Given the aggregate death-sentencing rate of 13%, the chance of any two
consecutive random cases resulting in death is just 1.7%. [FN167] Even if this scenario were to transpire, the
relevant question to ask would not be how much the sentencing rate for the subcategory had changed in absolute
terms. Rather, since the point of this objection is that small data sets cannot generate statistically significant res-
ults, the question is whether the inclusion of one or two new data points [FN168] would provide additional con-
fidence that the difference between the death-sentencing rate for the subcategory and the death-sentencing rate
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for the pool as a whole was not attributable to chance.

An analysis of the data in Loftin shows a 90% chance that the sentencing rate for Loftin's subcategory can-
not be explained by random variation. [FN169] This is below the 95% confidence level statisticians require to
reject the default hypothesis that the difference between the population and subset is attributable to chance.
[FN170] It suggests, though, that useful results may be obtainable even on small data sets. In Professor Latzer's
hypothetical, where two consecutive death sentences occur in Loftin's subcategory, it becomes possible to say
with 99% certainty that the higher sentencing rate for the subcategory is not attributable to chance.

These results are not useful to defendants since the sentencing rate for their subcategory is higher than the
population, but it is easy to imagine obtaining useful results with small data sets. If we imagine that two fewer
people in Loftin's subcategory who proceeded to trial were sentenced to death, [FN171] we could say with 93%
confidence that the variation from the normal 31% death-sentencing rate was not attributable to chance. If just
one more jury followed by not imposing death for this subcategory, the confidence level would rise to the re-
quired 95%.

It also bears mention that Loftin need not be considered only as a member of the subcategory of repeat mur-
derers with two or more *925 aggravating circumstances. If Loftin is considered simply as a repeat murderer, as
the Loftin court in fact treated him, [FN172] the results become more meaningful still. Of 26 death-eligible
cases involving repeat offenders, 17 proceeded to the penalty phase, and 10 of these resulted in death sentences.
[FN173] The sentencing rate was thus 38% (10/26) overall, and 59% (10/17) for cases proceeding to the penalty
phase. This result is significant at the 99% confidence level. In other words, it is virtually certain that prosec-
utors and juries regard the class of repeat murderers as more “deathworthy” than one-time offenders.

The specific figures are beside the point though. What is important is that the New Jersey experience with
the salient factors test demonstrates that it is possible to obtain statistically useful results with small data sets
and, in some cases, on the death penalty data pool as it currently exists. These results offer meaningful insight
into whether the New Jersey community believes death an appropriate punishment for subcategories of murder-
ers, as defined by the facts of a particular defendant's case. The New Jersey experience shows, in other words,
that specific proportionality review is workable and useful.

V. Some Objections to Specific Proportionality Review and Responses

This Part anticipates and addresses some objections that might be raised against specific proportionality re-
view. Professor Latzer raises the first of these as an argument against proportionality review generally: propor-
tionality review does not and cannot account for the exercise of prosecutorial discretion, which legitimately
spares some defendants from death on the basis of concerns unrelated to culpability. Thus the data on who is
brought to trial is not reflective of community standards concerning the relative culpability of various classes of
defendants.

The other arguments discussed here are hypothesized. The first is that specific proportionality review opens
the door to infinite arguments by defendants that they belong to some subcategory or another. Since to prevail a
defendant need only show that death is not considered proportionate for one subcategory to which he belongs,
specific review will make it nearly impossible to prove that a sentence is proportionate. The final argument is
that specific *926 proportionality review operates as a “ one-way ratchet.” Over time, death will be found dispro-
portionate for more and more subcategories, until the exclusions swallow the punishment. The Part concludes

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



65 ALBLR 883 Page 21
65 Alb. L. Rev. 883

with some reflections on who deservesto die.

A. The Red Herring of Accounting for Prosecutorial Discretion

Professor Latzer raises a general objection to proportionality review, arguing that it fails to account for the
legitimate vagaries of the exercise of prosecutorial discretion. [FN174] Professor Latzer's main concern is that
prosecutors exercise discretion on the basis of a host of factors, none of which necessarily bear on the defend-
ant's culpability. [FN175] Prosecutors legitimately consider provability and extrajudicial concerns such as the
political climate and resources of the office in deciding whether to pursue a death penalty conviction. [FN176]
They may also take into account invidious considerations such as race and ethnicity. [FN177] It is thus not fair
when conducting comparative proportionality review to draw any conclusion from a prosecutor's decision not to
seek the death penalty against a particular defendant since the decision may be based on factors unrelated to
culpability. In essence, Professor Latzer is arguing that only the universe of cases proceeding to the penalty
phase should be considered in conducting proportionality review. Even this sub-universe is unreliable, he would
say, since it would include some cases where prosecutors sought the death penalty for extrajudicial reasons.

This concern is answered if proportionality review is specific rather than comparative. Assessing culpability
is not the concern of specific proportionality review. The sole concern is the value-free, purely empirical ques-
tion of whether community standards of decency tolerate imposition of the death penalty on the facts of the de-
fendant's case. No individual case matters; conclusions are drawn from patterns. No single prosecutor can af-
fect the analysis; the question is how prosecutors and juries in the several cases resembling the defendant’s have
chosen to act.

*927 Even if this reconception of the nature of proportionality review were invalid, it is not obvious why the
failure to account for prosecutorial discretion should be a concern for Professor Latzer. Accurately accounting
for prosecutorial discretion should have no bearing on the ability of a defendant to prove that his sentence is dis-
proportionate. Suppose that of the 369 death-eligible cases in New Jersey, it could be determined that prosec-
utors declined to seek the death penalty in one quarter of those cases because of legitimate questions of provabil-
ity. The baseline death-sentencing rate would thus rise from 13% to 17% (47/277) (The converse of this need
not be accounted for-- presumably no prosecutor seeks the death penalty in a case they otherwise would not be-
cause the case is extra-provable).

At first glance it might appear that this would only make it easier for a defendant to prove disproportionality
since the objective of a defendant in this position is to show that the sentencing rate for his subcategory is signi-
ficantly lower than the aggregate sentencing rate. In other words, failing to account for prosecutorial discretion
would only make the death sentences that are imposed seem more aberrant than they would appear if prosec-
utorial discretion were taken into account. Thus, the failure to account for the exercise of prosecutorial discre-
tion should not be a concern for Professor Latzer. [FN178]

This fails to take into account